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Division 52: Office of the Director of Public Prosecutions, $28 396 000 — 

Mr M.W. Sutherland, Chairman. 

Mr C.C. Porter, Attorney General. 

Mr J. McGrath, Director of Public Prosecutions. 

Mr P. Byrne, Director, Corporate Services. 

[Witnesses introduced.] 

Mr J.R. QUIGLEY: Page 659 states that the amount appropriated to deliver services for 2010-11 increases by 
about $1.2 million—unless I have my arithmetic wrong, that is about right. I refer to an article printed in The 
Sunday Times on 4 April, published under the by-line of Todd Cardy, which was an interview with the Director 
of Public Prosecutions, Mr McGrath, where he talked about moves to overhaul the courts. The article states — 

Lawyers will replace police prosecutors handling serious cases in magistrates courts under a major 
overhaul planned by the state’s new Director of Public Prosecutions.  

We congratulate the director on his appointment. Although the director has an ambition for his office to take 
over the prosecution of serious matters before the Magistrates Court, there does not seem to be any capacity in 
the budget for that to happen. How many prosecutors will be required for this task, and what will be the cost of 
taking over prosecutorial services in the Magistrates Court? 

Mr C.C. PORTER: I thank the member for his question. The first point to be made is that the last part of the 
member’s question was about how much it would cost to take over prosecutorial services in the Magistrates 
Court. I read that article in The Sunday Times, and I do not believe that it ever stated that there would be 
exclusivity to the DPP in Magistrates Court prosecutions, and I do not understand that there is such a plan afoot; 
however, the director has a view — 

Mr J.R. QUIGLEY: As I read, the article stated “serious cases in magistrates courts”. 

Mr C.C. PORTER: That is quite different from the final part of the member’s question, which asked about all 
prosecutions in the Magistrates Court. He might find that, depending on how one defines serious, even if it was 
taken as those either-way offences that find their way into the Magistrates Court rather than the District Court, 
that would only be a small percentage of those in the Magistrates Court. I do not understand it to be the case—I 
will ask the director to give the member free and frank comment after I have spoken on this issue —that a plan is 
afoot to either immediately, or indeed in the long term, take over all prosecutions. The director has a very wide 
brief to engage in reform and improvement for his organisation, and I am very interested in all of his views on 
those issues. I know that the director has a view on this, and it is a view that I share, that there is real room for 
growth in the prosecution of some Magistrates Court matters by the DPP, and a shift in the balance — 

Mr J.R. QUIGLEY: A view that we share. 

Mr C.C. PORTER: Excellent! We are all in resounding agreement then. 

Mr J.R. QUIGLEY: We just want to make sure that the director has the funding to achieve this desirable 
outcome. 

Mr C.C. PORTER: Indeed, and I will speak to that in a moment.  

This is an area that we want to approach relatively cautiously. It is my view that it is appropriate to have, even in 
the very long term, a mix of prosecutions going on in a Magistrates Court. I hold police prosecutors in high 
regard and they have done an enormous service for the state criminal justice system for many years and, in many 
respects, they undertake a number of matters at least as well as what we might expect qualified—albeit junior—
lawyers to undertake. As I understand it, at the moment it is proposed that two positions will be created. They 
will report to the consultant state prosecutor, Mr Meertens, who is already down there, and that Western 
Australia Police will release two existing sergeant positions from the Perth prosecuting division to finance two of 
the positions. 

Mr J.R. QUIGLEY: WAPOL will release how many? 

Mr C.C. PORTER: Two existing sergeants from prosecuting, and then two positions will be created. This will 
be obviously subject to all the financial procedures that must be gone through, but a funding transfer will occur, 
under the provisions of the Financial Management Act, from the Western Australia Police to the Office of the 
Director of Public Prosecutions to fund those prosecutors, because of course they will be doing the work that 
would have otherwise been done by serving and sworn police officers. 

Mr J.R. QUIGLEY: I cannot see the police commissioner giving up his budget. 
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Mr C.C. PORTER: There might be a valid reason for him to do so if it frees up those positions to do something 
else. It will not be a net loss to the commissioner. But, obviously, these are conversations that I have not had 
directly with the commissioner, and I will let the director speak about that. It is fair to say that there is broad 
agreement about an increase in the level of prosecutions done by the DPP in the Magistrates Court. I myself do 
not favour exclusivity there. I certainly favour the approach that the director has taken, which is, if we like to 
describe it coarsely, as a pilot project, but the funding for that pilot project will come from a funding transfer. I 
will let the director speak more about that. 

Mr J. McGrath: That is correct. The reality was not quite described appropriately in that newspaper article. 
What has been agreed between the DPP and commissioner is that there will be four 2LG—level 4—prosecutors 
within our office. Two will be funded through the transfer of funds from the commissioner, and two will be 
funded from within the Director of Public Prosecutions. Those four will be sent to the Perth Magistrates Court 
and will come under the supervision of Mr Brent Meertens, the consultant state prosecutor. I hope that they will 
take carriage of the more serious matters. The benefit is that there will be a better prosecutorial outcome for the 
state of Western Australia. 

Mr J.R. QUIGLEY: Will they be sent to the regions, Mr McGrath? 

Mr J. McGrath: Not at this stage. The regions may be a long-term goal, but that would be something the 
government would have to consider, given the size of the province. Within the Perth Magistrates Court there is a 
second benefit, which is the training of young Director of Public Prosecutions lawyers. Regrettably, in our office 
they go from having limited court experience to conducting jury trials. This would be the avenue for that 
training. We are limiting it to four young lawyers, and at this stage that will have no great budgetary impact, but 
it will be of great value to this state, member. 

Mr J.R. QUIGLEY: I would like to take the Attorney General to page 661 of the Budget Statements and the 
line item “Early advice to Court on charges”. In 2008–09, the actual was 19 per cent and the projected target was 
85 per cent for 2009–10. There seems to be a yawning gap between aspiration and reality. In 85 per cent of the 
cases it was hoped to have early advice through the court, but the estimated actual is only 22 per cent. I wonder 
if the Attorney General could explain what the problem there is. Is it a staffing problem because he has not got 
the staff to get on to the files? 

Mr C.C. PORTER: No. The problem is to do with, primarily, a change in the measurement parameters—I will 
let the director explain that. In effect, as I understand it, the goalposts shift during the measurement period and 
there is certainly some catching up to do, but that will be achieved inside existing resources. Perhaps the director 
might just explain in detail what the change to the measurement parameters were. 

[11.50 am] 

Mr J. McGrath: The measurement change was measured at five days before rather than five days after. We are 
endeavouring to direct resources — 

Mr J.R. QUIGLEY: Is that measuring at five days before rather than five days after the scheduled start?  

The CHAIRMAN: Ask all questions through the Attorney General, please.  

Mr C.C. PORTER: I will have the director answer that question.  

Mr J. McGrath: The measurement previously was five days before the appearance; now we are measuring at 42 
days after the committal. Then there is the variance for that reason. 

Mr J.R. QUIGLEY: Minister, is the aim to advise the court within six weeks of committal whether the charges 
will proceed to trial?  

Mr C.C. PORTER: Indeed. I think we were meeting 85 per cent of the target of advising five days before the 
event, but we are struggling in terms of the estimated actual to meet the new target, which came into play during 
the financial year in question, which is a significantly harder target to meet. I will let the director comment. The 
notes I have been provided with indicate that there is some confidence that, with the change of internal 
procedures, that figure will come up inside the next financial year.  

Mr J. McGrath: We have introduced a new computer retrieval system that will ensure that there will be early 
communications with defence. There will be prompt disclosure; we hope to receive briefs timely and then 
address and deal with the defence in a very timely manner to meet these goals.  

Mr J.R. QUIGLEY: A further question coming from that answer Attorney General was going to be the next 
question I was going to put my hand up for, which concerns disclosure. I do not want to be political and bring it 
back to the Burke trial. That is the most recent one that was reported in the trial; I think, the start of the trial had 
to be put off due to some late disclosure. I am aware of disclosure problems, historically, going back before 
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Mallard et cetera. I am hearing from the criminal bar that disclosure problems are still evident. What is being 
done to effect timely disclosure and what is the Attorney General’s aim with completing disclosure?  

Mr C.C. PORTER: Far be it from me to say that your sources are notoriously unreliable! Nevertheless — 

Mr J.R. QUIGLEY: Sorry? 

Mr C.C. PORTER: That is a little joke about the criminal bar. 

Mr J.R. QUIGLEY: Okay. The Attorney General would say that; he was a prosecutor!  

Mr C.C. PORTER: Indeed. Having been a prosecutor, I am the first to acknowledge that the changes that 
occurred on disclosure were a quantum shift in what was expected of the prosecution, and entirely appropriate. 
There is no dispute there.  

Mr J.R. QUIGLEY: They came in with the elimination of preliminary hearings.  

Mr C.C. PORTER: Agreed.  

Mr J.R. QUIGLEY: They became important.  

Mr C.C. PORTER: They certainly did, because what was a matter of some advantage, if we like, to the 
prosecution was accompanied by other matters that were a significant disadvantage to the prosecution, if we can 
put it in those very basic terms. Yes; there have been specific instances in which disclosure has not been what it 
should be, and where there has been effect on the process of a trial because of that. I will let the director talk 
more about it because this is one of the key areas of reform that he needs to undertake in his office. I do not 
know whether the member for Mindarie has had an opportunity to see this, but the “Memorandum of 
Understanding: Joint Guidelines and Disclosure for the Office of the Director of Public Prosecutions Western 
Australian and the Western Australia Police Service”, a relatively detailed document, is a huge advance on what 
was in place when I was at the DPP’s office. One of the issues that arises with disclosure is the constant push 
back. When the DPP is blamed for late or inadequate disclosure it often has the habit, as prosecutors do, of 
blaming the agency that sources the documents to it. I think this is a great advance. We can give the member for 
Mindarie a copy of the MOU if he is interested.  

Mr J.R. QUIGLEY: I have never seen it but I will be interested to see it.  

Mr C.C. PORTER: The director might talk about that and some of the initial changes he has made in this area. 

Mr J. McGrath: Thank you. Disclosure is an ongoing difficulty. This memorandum of understanding addresses 
some of the significant difficulties. We are aiming to introduce throughout the state, working with the police, a 
full disclosure at the committal stage. That will include a schedule of not only the evidence upon which it is said 
the state will rely but a schedule of unused material; that is, any material that has been obtained by the police, 
whether or not it is relevant, will be disclosed by way of schedule. That will address a number of historical 
difficulties that will be known to the member.  

The second aspect of the memorandum of understanding is the appointment of case conferences at which a DPP 
case officer and the police case officer meet prior to committal and the ambit of the disclosure is considered, so 
there is a joint understanding that all material that should be disclosed is being disclosed; that there is an 
understanding that the unused material list is comprehensive and in its final state; and that, at the point of the 
committal in the Magistrates Court, it can be said that there is full disclosure. I use the word “full disclosure” in 
this sense: to mean that it may not be the final disclosed documents, but it will reflect all that the state will reply 
upon. I illustrate this in this way: it will be known to the member that PathWest and other agencies on occasions 
can provide only short reports rather than long reports. We will give those short reports at the committal stage so 
there should be no further disclosure beyond that point.  

A final point about disclosure—I think the member alluded to it when referring to recent trials—is this: even in 
the best conducted prosecutions, in the run up to trial, the state prosecutor undertakes what is called the 
“proofing” of witnesses. During the proofing, despite a very able police officer undertaking the statement at an 
earlier stage, other matters may arise and at that point they are disclosed. We will be seeking to rectify that 
disclosure problem by undertaking proofing at as early a stage as possible in proceedings.  

Mr J.R. QUIGLEY: On this question of disclosure—I have not seen that memorandum of understanding—but 
what appears to be a significant difficulty, if not the biggest difficulty, which was thrown up in Mallard in the 
High Court, was the disclosure of draft statements because the police say, “Well, we don’t consider those 
relevant because they were our working documents; what we consider relevant is the statement from which we 
intend to lead at evidence.” Most of the cases I have some experience with in disclosure problems are earlier 
generations of the material that was disclosed, but if they disclose the final deposition, they do not disclose the 
drafts behind it. Will that be included in the MOU?  
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Mr C.C. PORTER: I will let the director address the content of the MOU. I agree with the member absolutely 
and it is of course the case that the defence quite properly find that an important weapon in its arsenal in getting 
to the factual truth of the matter is the existence of prior inconsistent statements and that a variety of historical 
witness statements, whether they are signed or unsigned, represent very strong evidence of prior inconsistent 
statements. In my view it is quite proper that they be disclosed early to defence. Obviously, that causes 
difficulties for the prosecution. I do not mean simply in terms of the strength of a case, which becomes 
encumbered by prior statements, but difficulties in knowing and obtaining what were considered by police to be 
draft statements down the line. I will get the director in a moment to address how that issue has been addressed 
in the MOU or otherwise in his office.  

The second point I raise here is that the same problem about prior inconsistent statements of course exists with 
respect to proofing of witnesses. One of the things the director is endeavouring to do is to proof as early as 
possible to allow for any statements that are at variance with the written statement that are given in the verbal 
proofing session to be offered to defence. A matter I have raised here with the member, which I think warrants 
consideration—I do not know whether he has views on it—is that the Crown Prosecution Service in the UK does 
not proof witnesses. It never proofs witnesses; in fact, it is strictly forbidden, as I understand it, under its system. 
There are variants of that — 

Mr J.R. QUIGLEY: Some people call it polishing witnesses. 

[Mr J.M. Francis took the chair.] 

[12 noon] 

Mr C.C. PORTER: Indeed, and no-one would ever accuse the defence of doing that! One of the issues that I 
think has to be addressed in the long and mid-term with respect to prior inconsistent statements is whether the 
Office of the Director of Public Prosecutions actually proofs witnesses or whether it does what is done in the 
Crown Prosecution Service and puts the witnesses on the stand cold and relies on the statement. It is not a matter 
that I have discussed with the director or the member, but I think it is a matter that warrants serious 
consideration. 

Mr J.R. QUIGLEY: I agree, because it could result in a prosecutor being called, theoretically. 

Mr C.C. PORTER: It might even ease the process of prosecutions, because at least with respect to 
inconsistencies between the verbal proofing session and the written witness statement, the need for any form of 
disclosure would be avoided because there would be nothing to disclose. I invite the director to comment on the 
issue of prior written statements and also the issue of proofing. 

Mr J. McGrath: In relation to statements other than those that are relied upon in the brief, in the memorandum 
of understanding those statements would be delineated in the unused material, and it would be incumbent upon 
the prosecutor to draw to the attention of the defence counsel that those materials had been listed in the schedule 
of unused material. That would be a high priority that they would be disclosed and attention would be drawn to 
them. 

In respect to proofing, in my view it is very important for a state prosecutor, in the preparation of a trial, to proof 
witnesses. It is a final form of disclosure to an accused person. One understands that there are numerous trials 
and, as they commence, witnesses deviate heavily from their formal statements, and trial time is lost and liberties 
can be put at stake. The proofing is the opportunity for the state prosecutor to eyeball the witness and to confirm, 
firstly, that what has been taken in that statement by a police officer is correct and, secondly, whether there is 
other material. What is crucial, member, is that that material is then disclosed. In relation to moving away from 
proofing, it should be considered, but there are strong merits in proofing witnesses and doing that very early to 
assist the process. 

Mr J.R. QUIGLEY: I have one last question on this division. The Attorney General talked earlier about legal 
tourism. I think former Chief Justice Barwick said that when he was at the bar, Sydney was the most litigious 
city in the common law world. Having regard to the amount of economic activity in Western Australia and the 
amount of commercial litigation running in Western Australia, are there any unfilled positions at the office of the 
DPP, and are the structures of remuneration at the DPP sufficient to fill the positions? 

Mr C.C. PORTER: Again, I will let the director address this in addition to what I will say to the member. When 
the additional lump sum funding came to the DPP, it was much needed. There were difficulties in filling 
positions, particularly at the higher levels of the office. What is cause for debate is whether that was because of 
some form of disparity between the wages that are able to be paid to litigators at the office of the DPP at, for 
instance, a level 7/8 or class 1 or class 3 level under the structures that are set in place in the public service and 
what they may be able to earn if they were litigating in other areas.  

Mr J.R. QUIGLEY: On a Bell litigation! 
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Mr C.C. PORTER: Indeed. My experience is that many people choose to be at the DPP for reasons other than 
the salary, and they will never reasonably be able to gain parity with the salary of similarly qualified people. One 
of the conversations that I had with the director early on after his appointment was about the things that the 
director envisages need to be improved in the office—that is, staff retention. The way in which the class 1 and 
level 7/8 positions will be filled—historically that is where the difficulty has been in filling the positions, and 
some of that is because of movement to other parts of the profession—is to bring people along and have a career 
path for people. By that I mean that there needs to be some longevity in the office whereby people can safely go 
into a level 7/8 or class 1 position, in which they would be trying very serious matters and on the verge of their 
first homicide trial, having had experience in the office. It is difficult to find those people and recruit them into 
the office. The office has done a good job in finding people, but keeping them is the key. I think that now there 
are fewer unfilled full-time equivalent positions than there has been historically, although there may be a couple, 
but I will let the director answer that. Certainly, it seems to me that the issue is staff retention. Again, that is part 
of the director’s wide-ranging brief for improvement of the office. 

Mr J. McGrath: In respect to the FTEs that are outstanding in our office as noted at page 661, we currently 
have eight positions to fill. At the senior level, there are seven positions; they are mainly for a class 1 lawyer, 
which is the one above level 7/8. I anticipate that those positions will be filled from within the Office of the 
Director of Public Prosecutions because there is a large number of very good lawyers — 

Mr J.R. QUIGLEY: Ready to push up. 

Mr J. McGrath: — ready to push up. The crucial challenge really is to train and retain our current lawyer crop. 
What can be said about that is that every law firm in Western Australia has that very difficulty. It is the challenge 
of every managing partner. I am endeavouring to make the Office of the Director of Public Prosecutions an 
attractive place to work and a challenging workplace. We are endeavouring to have a cultural shift in that 
respect. The future of the Director of Public Prosecutions lies in its younger lawyers, and I am confident that 
these vacancies at the senior ranks will be filled by those very people. 

Mr J.R. QUIGLEY: The director has talked about the class 1 vacancies. What about further down the — 

Mr C.C. PORTER: I will get the director to answer, but it appears to me, based on my experience, that the class 
1 positions are more difficult to fill because someone with 30 or 40 jury trials under his or her belt is needed, 
whereas if people can be kept in the office for five or six years, they can be moved in that period through levels 
4/5, 6/7 and 7/8 and up to class 1 and they can get that experience in that four or five-year period. Recruiting at 
the 4/5 and 6/7 levels is not as difficult because people at level 4/5 would not necessarily have done a trial and at 
level 6/7 they would be starting to do their first trial. People can get up to speed relatively quickly if they are 
recruited from commercial law firms or other terrible places like that! The difficulty, of course, is that we want 
to push people up, but we cannot push people up into a class 1 position unless they are ready to do an armed 
robbery trial or something of that nature. It is a matter of not forcing too much on people too early. But the 
director might have something to say about recruiting at that 4/5 level. 

Mr J. McGrath: That is true. Historically, it is correct. At present we can attract very good lawyers at the level 
4/5.  

Mr J.R. QUIGLEY: They are all the questions that the opposition has. 

The CHAIRMAN: I just want to clarify something that occurred before I took the chair. I understand that the 
Attorney General may have undertaken to provide a document. 

Mr C.C. PORTER: I did. 

Mr J.R. QUIGLEY: We can do that privately. I am happy with the Attorney General’s indication that he is 
prepared to provide that to me privately at a later time. 

The CHAIRMAN: Thank you. I understand that members are keen to move on, but I will allow one more 
question.  

Mr P.T. MILES: I refer to the outcomes and key effectiveness indicators listed on page 661. I know that 
between the 2008–09 budget and the 2009–10 budget there has been a significant increase of 16 per cent in the 
timely lodgement of applications for confiscation in relation to declared drug trafficker matters. Is the Attorney 
General still trying to achieve a 100 per cent target or key indicator? Is that really achievable? 

[12.10 pm] 

Mr C.C. PORTER: I have been informed in writing by the Director of Public Prosecutions that significant 
improvements are expected over the next 12 months. I certainly take the director at his word on that. Maybe the 
director can explain why there has been a lag in that indicator and what is expected to occur over the next 
financial year. 
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Mr J. McGrath: We are aiming to designate the resources to ensure that the documents are dealt with in a 
timely way through proper management. We are very keen to hit the 100 per cent target at the time of the 
lodgement for drug trafficking matters. 

Mr P.T. MILES: Most of the other targets we are looking at are in the 90 percentile range. It seems to be a 
pretty hard task to achieve 100 per cent. 

Mr C.C. PORTER: Perhaps the director might give the member a brief explanation of what is being sought 
from his office with that key performance indicator. This is about the filing of documents. It is not impossible to 
achieve something close to perfection in those types of areas. 

Mr J. McGrath: There are time designations under various acts for the lodgement of documents to get a 
declared drug trafficking. It is about the early preparation of documents, being aware of proceedings and filing 
the designated documents at the right time. It is a matter of proper management to file those documents, and it is 
a matter that is within the control of the Office of the Director of Public Prosecutions to meet that target. That is 
why we have determined that we wish to aim for 100 per cent. 

The appropriation was recommended. 
 


